IN THE UNI TED STATES DI STRI CT COURT
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di sability, by his Parents,

JOSEPH G and STELLA G, and
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t heir own behal f : NO. 06-CV-5134
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THE NEW HOPE- SCLEBURY SCHOCL
Dl STRI CT, BARBARA BURKE
STEVENSQN, i ndividually and
in her official capacity as
Superi ntendent of the NEM/Fbpe
Sol ebury School District,

DR DEMARI S FOOTE,

i ndividually and in her
official capacity as Director
of Pupil Services, KENNETH M
SILVER, individually and in
his official capacity as
Principal of the New Hope-
Sol ebury El enentary School

MVEMORANDUM AND ORDER

JOYNER, J. March 13, 2008

This case is before the Court for disposition of the
parties’ cross-notions for sunmary judgnment on the adm nistrative
record. For the reasons which follow, we shall grant the
defendants’ notion and deny that of the plaintiffs.

Factual Backgr ound

Travis G is a noweight-year-old student attending the New
Hope- Sol ebury El ementary School in the New Hope- Sol ebury (Bucks

County) School District. Wen he was between 12 and 18 nont hs of



age, concerns arose with respect to Travis’s devel opnent in that
hi s | anguage was not devel opi ng and he was easily upset, at which
times he would go into corners and/or take to his bed and sl eep
for long periods of tinme. He was ultimately seen by a
devel opnental specialist at Bryn Maw Hospital and di agnosed with
autism?® Travis began receiving early intervention therapies and
services for his autismthrough the Bucks County Internediate
Unit (“IU) comencing in Decenber, 2002. Under an
| ndi vi dual i zed Education Program (“IEP”) that was devel oped at or
around that sane tine, Travis was attending a regul ar pre-school
for several hours three days a week with a one-on-one aide and
recei ving applied behavior analysis (“ABA’) and verbal behavior
(“VB")instruction services at honme in the nornings on a one-to-
one basis, as well as occupational and physical therapy. Under
this early intervention | EP, he was receiving some 30 hours per
week of ABA/ VB therapy and the parties appear to agree that
Travis progressed well under this program

Travis was eligible to enter kindergarten in the fall of

2005. In the summer before the beginning of the school year, the

1 I'n support of their sumary judgnent notion and citing Anmanda J. ex
rel. Anne J. v. dark County School District, 267 F.3d 877, 883 (9" Cir.
2001) and County School Board of Henrico County, Virginia v. Z.P. ex rel.
R P., 399 F.3d 298, 300-301 (4'" Cir. 2005), the plaintiffs describe autism
“as a devel oprmental disorder that affects a child s ability to comuni cate,
use inmagination and establish relationships with others; children with autism
general |y have significant deficits in |anguage devel opnent, behavi or, and
social interaction. One of the primary ways that children learn is through
imtation of the actions and sounds that they see and hear. Autistic
children, however, generally have a greatly reduced ability to imtate.”




def endant s? proposed an | EP under which Travis woul d receive ABA
and VB services in an autistic support class operated by the IU
known as the Disney Program to be followed by participation in a
regul ar kindergarten class in his hone el enentary school. The
District also proposed reducing the occupational therapy (“OT”)
services fromone hour to one-half hour per week. After

di scussing the autistic support class with the teacher and

| earni ng that nost of the students were not functioning at the
sane | evel as Travis, his parents, Plaintiffs Joseph and Stella
G, rejected this proposal requesting instead that the ABA
services be provided in his neighborhood el enentary school,

foll owed by attendance in the regular kindergarten cl ass
acconpanied by a 1:1 aide. The G’'s also objected to the
reduction in the OT services and sought due process. A neeting
to resolve these issues was eventually held between the G’'s, and
Def endants Drs. Burke-Stevenson and Foote in m d-Cctober, 2005
wth the result that an interimIEP was agreed to which provi ded
that Travis would receive two hours per school day of one-to-one

ABA/ VB services in his hone® and would attend a regul ar

2 Gven that nearly all of the allegations against the individua
def endants here involve their official capacities as representatives of the
New Hope- Sol ebury School District, all of the defendants shall be hereafter
referred to as “the District” or the “School District,” except where otherw se
not ed.

3 In their conplaint, Plaintiffs aver that they did not notice that

the proposed interimIEP provided for a reduction in the anount of ABA/VB
services from 15 hours to 10 hours per week and that they specifically
rejected the proposed reducti on of occupational therapy (OT) services from1l
hour to Y hour per week. They further allege that although they only
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ki ndergarten class acconpanied by a 1:1 aide in the afternoon at
hi s nei ghborhood school, New Hope- Sol ebury El enentary. Because
this interimprogramwas not agreed to until after the start of
the regul ar school year, Travis did not start attending
ki ndergarten until Cctober 18, 2005 and he did not receive the
requi red amount of ABA/ VB services between Septenber 6 and
Cct ober 18, 2005. However, despite the | anguage of the interim
| EP, he did thereafter receive three hours per day of ABA/ VB
t her apy.

In February, 2006, the District proposed an |EP for the
bal ance of the school year and for the summer which apparently
called for a reduction in Travis’ ABA/VB therapy and for a six-
week Extended School Year (“ESY”) program at the Newtown
El ementary School run by the Internmediate Unit at which Travis
woul d be provided with speech and occupational therapies on a
one-to-one and “push-in” setting by both a one-to-one speci al
education teacher and occupational therapist. M. and Ms. G
rejected the proposed | EP and sought due process because they
believed that Travis required at |east 3 hours of ABA/ VB therapy
per day and because they believed that the ESY program was not
the |l east restricted environnent (“LRE’) for their son given that
the classroomto which he woul d be assigned woul d have no typical

students present. Rather, the G’'s sought to have the district

partially consented to the interimIEP, it was neverthel ess inplenented by the
District. (Pl's Conplaint, {s34-35).



send Travis to a six-week art canp programrun by Ravens Run

offering a variety of art, acting and dance activities with

typi cal peers, at which the director had assured themthat Travis

could receive the three hours of daily ABA and occupati onal

therapies to be provided by trained personnel fromthe District.
Fol | ow ng four days of due process hearings on May 5, My

24, June 2 and June 8, 2006, the Special Education Hearing

O ficer issued his decision on July 5, 2006. At that tinme, the

Hearing O ficer found that the proposed February, 2006 | EP was

appropriate and shoul d be inplenented. The decision further

or der ed:

1. That the School District should conpensate Travis’
parents for the $300 cost of their independent occupati onal
t her apy exam nati on.

2. That ESY services should not have a break | onger than
two weeks after school ends in the Spring and two weeks
before the fall senester begins and that the ESY program
shoul d i nclude 30 m nutes of direct occupational therapy and
30 m nutes of consultation, 30 mnutes of consultation and
30 mnutes of direct speech and | anguage therapy and 1.5
hours of ABA daily. A special education teacher with ABA
and autistic support experiences was to be provided for the
ESY classroomand if the ESY cl assroom experiences end
before the 2 week period before school resunmes, ABA tinme was
to be extended to three hours per day for that interim

peri od.

3. The parents’ request for conpensatory education (for
that period of tine between Septenber 6 and Cctober 18,
2005) was deni ed.

4. The parents’ request for attendance at the Ravens Run
Art Canp at the district’s expense was deni ed.

5. Travis' parents were to have the sane visitation rights
to the classroomas all other parents and were to be
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permtted to be acconpanied by their consultants at |EP
nmeet i ngs.

The Plaintiffs filed exceptions to the follow ng four
findings by the Hearing Oficer in their appeal of his decision
to the Cormonweal th of Pennsyl vani a, Special Education Appeal
Panel : (1) that the February 2006 proposed |EP was appropriate
and should be inplenented; (2) that the proposed placenent for
the delivery of ESY services (/i.e., the ESY program at Newt own
El ementary instead of the Ravens Run Canp) was appropriate; (3)
that the student was not entitled to conpensatory education; and
(4) that the level of ABA and OT services provided in the
proposed | EP i s adequate. On August 23, 2006, the Appeal s Panel
affirmed the Hearing Officer’s decision in all respects.
Plaintiffs thereafter filed a conplaint in this Court appealing
t hat deci sion on Novenber 21, 2006 and seeking relief under the
I ndi viduals with Disabilities Education Act, 20 U. S. C. 81400, et.
seq., (“IDEA"), the Anrericans with Disabilities Act, 42 U S. C
812101, et. seq., Section 504 of the Rehabilitation Act of 1973,
29 U.S.C. 8794, and the Gvil Rights Act of 1964, as anended, 42
U S.C. 81983. Agreeing that no further discovery was necessary
and that this case may be decided on the basis of the
adm nistrative record, the parties filed their notions for
sumary judgnent in Septenber, 2007.

St andards Governi ng Sunmary Judgnent ©Moti ons

Summary judgnent is appropriate where, viewing the record in
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the light nost favorable to the non-noving party, there is no
genui ne issue of material fact and the noving party is entitled

to judgnent as a natter of law. Mchaels v. New Jersey, 222 F.3d

118, 121 (3d Cir. 2000); Jones v. School District of

Phi | adel phia, 198 F.3d 403, 409 (3d Cr. 1999). Indeed, the

standards to be applied by district courts in ruling on notions
for summary judgnment are clearly set forth in Fed. R CGv.P. 56(c),
whi ch states, in pertinent part:

“....The judgnment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A sunmary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anount of
damages.”

Under this rule, a court is conpelled to | ook beyond the
bare all egations of the pleadings to determine if they have
sufficient factual support to warrant their consideration at

trial. Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287

(D.C.Cir. 1988), cert. denied, 488 U S. 825, 109 S.C. 75, 102

L. Ed.2d 51 (1988); Aries Realty, Inc. v. AGS Col unbia Associ ates,

751 F. Supp. 444 (S.D.N. Y. 1990). In considering a sunmary

j udgnent notion, the court nust view the facts in the |ight nobst
favorable to the non-noving party and all reasonabl e i nferences
fromthe facts nust be drawn in favor of that party as well.

Troy Chemical Corp. v. Teansters Union Local No. 408, 37 F.3d




123, 126 (39 Gir. 1994); Wllians v. Borough of Wst Chester,

891 F.2d 458, 460 (3’9 Cir. 1989); U.S. v. Kensington Hospital

760 F. Supp. 1120 (E.D.Pa. 1991). It should be noted that
“material” facts are those facts that m ght affect the outcone of
the suit under the substantive | aw governing the clains nade. An
issue of fact is “genuine” only “if the evidence is such that a
reasonable jury could return a verdict for the non-noving party”
in light of the burdens of proof required by substantive |aw.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 252, 106

S. . 2505, 2510, 2512, 91 L.Ed.2d 202 (1986); The Phil adel phia

Musi cal Society, Local 77 v. Anerican Federation of Misicians of

the United States and Canada, 812 F. Supp. 509, 514 (E.D. Pa.

1992). Thus, a non-noving party has created a genui ne issue of
material fact if it has provided sufficient evidence to allow a

jury to find inits favor at trial. & eason v. Norwest Mrtgage,

Inc., 243 F.3d 130, 138 (3d Gir. 2001).

Di scussi on

As noted, the plaintiffs filed this suit alleging first,
that the hearing officer and the appeal panel erred in finding
that the I1EP first proposed by the District in February 2006 was
an appropriate one for Travis and in directing that it be
i npl enented, in denying them conpensatory educational services
and in denying their request to have Travis attend the Ravens Run

canp for his sumer 2006 ESY programat District expense. They



additionally allege that the defendants retaliated agai nst them
for exercising their legally protected rights to participate in
t he devel opnent of the IEP and to chall enge the proposed | EP by
refusing to allow their consultant, M. Vesloski, to observe
Travis in his kindergarten class, by restricting their own
observations of Travis in class and in not permtting themto
have regul arly schedul ed parent-teacher conferences with Travis’
teachers unless Dr. Foote is in attendance. In so doing,
Plaintiffs submt that the defendants have violated not only the
rel evant portions of the IDEA, but also Section 504 of the
Rehabilitation Act, the ADA and Section 1983 as well. W
consider first the plaintiffs’ clainms under the |DEA

1. | DEA d ai ns.

The | DEA was designed to overcone the pattern of disregard
and negl ect disabled children historically encountered in seeking

access to public education. Schaffer ex rel. Schaffer v. \Wast,

546 U.S. 49, 126 S.Ct. 528, 538, 163 L.Ed.2d 387 (2005) citing,
inter alia, 20 U.S. C. 81400(c)(2)(congressional findings). The

| DEA conditions a state’s receipt of federal funds for special
education prograns on its inplenentation of “policies and
procedures to ensure that ... a free appropriate public education

is available to all children with disabilities...” Mlissa S. by

Karen S. v. School District of Pittsburgh, No. 05-1759, 183 Fed.

Appx. 184, 186-187, 2006 U.S. App. LEXIS 14118 at *4 (3d Gir.



June 8, 2006), quoting 20 U.S. C. 81412(a)(1)(A. “The term‘free
appropriate public education’ neans special education and rel ated
services that - (A have been provided at public expense, under
publ i c supervision and direction and wi thout charge; (B) neet the
standards of the State educational agency; (C) include an
appropriate preschool, elenentary school, or secondary school
education in the State involved; and (D) are provided in
conformty with the individualized education programrequired
under section 1414(d) of this title.” 20 U S. C 81401(9). The
Third Grcuit has otherw se described a free appropriate public
education as consisting “of educational instruction specifically
designed to neet the uni que needs of the handi capped child,
support by such services as are necessary to permt the child to

‘“benefit fromthe instruction.”” Melissa S., supra., quoting WB.

v. Matula, 67 F.3d 484, 491 (3d Gr. 1995).

The “free appropriate public education” required by the Act
is tailored to the unique needs of the handi capped child by neans
of an “individualized education progranf or “IEP.” Board of

Education v. Row ey, 458 U. S. 176, 181, 102 S.Ct. 3034, 3038, 73

L. Ed. 2d 690 (1982). “The IEP consists of a detailed witten
statenent arrived at by a nmulti-disciplinary team sumari zi ng the
child s abilities, outlining the goals for the child s education
and specifying the services the child will receive.” Mel i ssa

S., supra., quoting Polk v. Central Susquehanna Internediate Unit
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16, 853 F.2d 171, 173 (3d G r. 1988).

It is clear that the IDEA affords District Courts
jurisdiction to hear civil actions brought by parties aggrieved
by deci sions rendered by hearing officers fromdue process
heari ngs and from appeal s before the State educati onal agency
wi thout regard to the anmount in controversy. 20 U S.C
81415(i)(2). \When deciding such an | DEA case, however, the
District Court applies a nodified version of de novo review and
is required to give due weight to the factual findings of the

ALJ. L.E. v. Ransey Board of Education, 435 F.3d 384, 389 (3d

Cr. 2006). Thus, the Court nust “defer to the ALJ's factual
findings unless it can point to contrary non-testinonial

extrinsic evidence on the record.” MS. Miullica Townshi p Board

of Education, 485 F.Supp.2d 555, 566 (D.N.J. 2007), aff’d, 2008

US App. LEXIS 2737 (3d Gr. Feb. 7, 2008), quoting S.H v.
State Operated School District of Newark, 336 F.3d 260, 270 (3d

Cr. 2003). The Court is not, however, to substitute its own
noti ons of sound educational policy for those of |ocal school

aut horiti es. Daniel S. v. Council Rock School District, Cv. A

No. 06-3531, 2007 U.S. Dist. LEXIS 81187 at *5 (E.D. Pa. Cct. 25,

2007), citing M v. School District of Geenville County, 303

F.3d 523, 530-31 (4'" Cir. 2002). At the admi nistrative hearings
chal l enging an | EP, the burden of proof |ies upon the party

seeking relief. Schaffer, 126 S.Ct. at 537. Thus, the party
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chal I enging an adm ni strative decision faces two hurdles: (1)
overcom ng the presunption that the Hearing O ficer’s findings
were correct and (2) proving that the proposed | EP was

i nappropriate. Andrew M v. Delaware County O fice of Menta

Health and Mental Retardation, 490 F.3d 337, 345 (3d Cr. 2007).

In this case, the gravanmen of Plaintiffs conplaint is that
the hearing officer and the educational appeals panel erred in
finding that the | EP proposed by the District for Travis’
education for the second half of the 2005-06, sumrer 2006 and
first half of the 2006-07 school years was appropriate and should
be inplenmented and in finding that the District provided Travis
with a FAPE for the 2005-06 school year.* They further challenge
the District’s denial (and the uphol ding of that decision by the
Hearing O ficer and the Appeal Panel) of conpensatory education.

The issue of whether an I|EP is appropriate is a question of

fact. S.H v. State-Operated School District of Newark, 336 F.3d

260, 271 (3d Cr. 2003), citing Carlisle Area School District v.

Scott P., 62 F.3d 520, 526 (3d Cir. 1995). GCenerally speaking, a
school district is required to show only that the proposed | EP
woul d provi de a neani ngful educational benefit and not that it
woul d be the best possible education. 1d.; Daniel S., 2007 U. S.

Dist. LEXIS 81187 at *9. This requires nore than just a de

4 In essence, the plaintiffs' challenges to the proposed summer

pl acenent at the Newtown El enentary School and the reduction in the amount of
ABA/ VB and OT services are inherently included in their argunent that the
proposed | EP was i nappropri ate.
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m nims educational benefit and mandates the undertaking of a
st udent - by-student anal ysis that carefully considers the

i ndi vidual student’s abilities. Ri dgewood Board of Education v.

N.E., 172 F.3d 238, 248 (3d Cr. 1999); Daniel S., at *10 citing

MC. v. Central Regional School District, 81 F.3d 389, 393 (3d
Gr. 1996).

In support of their notion for summary judgnment or for
judgment on the adm nistrative record, the plaintiffs first argue
that the Hearing Oficer and Appeals’ Panel’s decisions are not
entitled to deference because they failed to address the evidence
of regression on Travis' part after the |evel of ABA services
were reduced and failed to specifically discuss the testinony by
Dr. Sundberg and Ms. Vel sloski that the | evel of ABA services
provi ded were not sufficient. Rather, plaintiffs argue, the
hearing officer and appeal s panel appeared to have accepted “the
m ni mal progress in the area of social interaction on Travis’
part as acceptable.” (Pl’s Brief in Support of Mdtion for
Summary Judgnent at p. 14).

This argunment is not in keeping with our findings after a
review of the admnistrative record. Rather, it appears that the
hearing officer in this case carefully considered the testinonies
of the plaintiffs’ experts and consultants and the consultants
and witnesses proffered by the School District. Wile

acknow edging that the plaintiff’s expert Dr. Sundberg, opined
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that ideally, a student such as Travis should be receiving
intense 1:1 ABA services for 3 hours per day in situations that
i nvol ve cl assroons, the Hearing O ficer’s Decision reflects that
he al so considered the opinions of Dr. Shea, the IU consultant
and Ms. Barnes, the IU curriculumconsultant, that many of the
activities that are utilized in the 1:1 ABA can be carried out in
the classroomand in consultation with the staff and that many
skills that may be mastered in the 1:1 setting are difficult to
generalize in the inclusive classroomsetting wwth the result
that they have to be re-learned in the nore general regular
education environnment. (Hearing Oficer’s Decision, p. 10).
G ven that the proposed | EP retains a special education teacher
who i s know edgeable in ABA and autistic support working one on
one with Travis, the Hearing O ficer found that the proposed
program was appropri ate.

The plaintiffs also specifically challenge the Hearing
O ficer and Appeals Panel’s findings that the ESY placenment was
appropriate on the basis that it was not the least restrictive

environnment.® It is axiomatic that under the mainstreani ng

> Athough it is less than clear that the Third Circuit requires that
LRE be considered in an ESY placenment, the Hearing O ficer neverthel ess held
that it should be, citing Reusch v. Fountain, 872 F.Supp. 1421, 1428 (D. M.
1994) (noting that Maryland regul ati ons expressly require that ESY “be provided
pursuant to a properly devel oped | EP as soon as possible and in accordance
with LRE requirenents...”) The School District does not challenge this.
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conponent of the IDEA ® a disabled child is “require[d] to be
pl aced in the | east restrictive environment (“LRE’) that w ||
provide himw th a nmeani ngful educational benefit.” L.E V.

Ransey, 435 F.3d at 390, quoting T.R V. Kingwod Township Board

of Education, 205 F.3d 572, 578 (3d Cr. 2000). The Third

Circuit has adopted a two-part test for determ ning whether a
School District conplies with the LRE requirenent. The first
step is for the court to determ ne whether the school can educate
the child in a regular classroomw th the use of suppl enentary
aids and services. |If not, the next step is to decide whether
the school is nainstreanming the child to the maxi num extent

possible. S H, 336 F.3d at 272 citing Oberti v. Board of

Educati on of the Borough of C enenton School District, 995 F. 3d

1204, 1215 (3d Cor. 1993). To answer the first question, the
courts nmust consider “(1) the steps the school district has taken
to accommodate the child in a regular classroom (2) the child s
ability to receive an educational benefit fromregul ar educati on;

and (3) the effect the disabled child s presence has on the

6 Specifically, the Act provides:

“To the maxi mum extent appropriate, children with disabilities,
including children in public or private institutions or other care
facilities, are [to be] educated with children who are not disabled, and
speci al classes, separate schooling, or other renoval of children with
disabilities fromthe regul ar educational environnent occurs only when
the nature or severity of the disability of a child is such that
education in regular classes with the use of supplenentary aids and
servi ces cannot be achieved satisfactorily.”

20 U.S.C. §1412(a)(5) (A
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regul ar classroom” L.E., 435 F.3d at 390, quoting T.R V.
Ki ngwood, 205 F.3d at 579.

The record in this matter reflects that the District is
under no obligation to provide extended school year services to
non-di sabl ed students. Consequently, the District argued and the
Hearing O ficer and Appeals Panel found, the District could not
mai nstream Travis but it could provide himw th an ESY program
(al beit w thout non-exceptional peers) that would help maintain
his current skills level in accordance with his | EP goals.

We are m ndful of the nature of our scope of review Again,
the case law is clear that we nust defer to and give due wei ght
to the ALJ's factual findings unless we can point to contrary
non-testinonial extrinsic evidence on the record and that we
cannot substitute our own notion of sound educational policy for
t hose of | ocal school authorities. Al t hough neither the Hearing
O ficer nor the Appeals Panel specifically discussed M.

Vesl oski’s testinony in the discussion portions of their

deci sions, her testinony and qualifications are discussed in
detail in the Findings of Fact contained in the Hearing Oficer’s
decision. Contrary to the plaintiffs assertions, we note that at
Nos. 20, 21 and 33 of his factual findings, the Hearing Oficer
di d observe that when Travis’ ABA programwas reduced from3 to 2
hours daily and when his Ol and other services were cut for 3

weeks, his behavior and functional conmmuni cation deteri orat ed.
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The Hearing Oficer further noted that the plaintiffs’ own
occupational therapy expert agreed with the recommendati on that
there be 30 mnutes of direct OI a week and 30 m nutes a week of
consultation wth the cl assroomteacher and that M. Vesl oski had
no objection to the goals of the proposed IEP but only to where

t hese goal s woul d be acconplished on a continuous daily basis.

He therefore also found the proposed | EP appropriate in so far as
it called for 30 mnutes direct and 30 m nutes of OTI consultation
a week.

In so far as the ESY programis concerned, the only evidence
as to a proposed curriculumor the nature and content of
activities was that provided by the School District’s w tnesses
and a rough description of what the Raven’s Run canp director
told Travis’ parents. Wile the District provided evidence as to
the types of classes and instructional therapies Travis would
recei ve between the hours of 9 and 2 daily at the Newt own
El enentary School in both a small group/class-setting and one-on-
one with a special education teacher, there was no testinony from
the director or other canp representative as to what the canp
proposed to offer or how canp activities were expected to assi st
in the inplenentation of the goals set forth in Travis’ [EP. It
t hus appears to this Court that the Hearing Oficer properly
considered the testinmony of all of the witnesses in the case and

after wei ghing the evidence presented, found the proposed IEP to
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be appropriate. Applying the sane standard of review as we now
do, the Appeals Panel saw no reason to disturb this conclusion.
After thoroughly reviewing the testinony of all of the
plaintiffs’ and the District’s witnesses and finding no contrary
docunentary or other evidence, we |ikew se conclude that while
the proposed | EP may not offer Travis the best possible
education, it is nevertheless nore than adequate to advance hima
meani ngf ul educational benefit. W therefore nmust affirmthe
finding of both the Hearing O ficer and the Educati onal Appeal s
Panel that the proposed IEP is appropriate and shoul d be

i npl enent ed.

Turning last to the issue of whether Travis is entitled to
conpensatory education, we are |ikew se conpelled to affirmthe
findings of the first two tribunals. Conpensatory education is a
by- product of the school districts’ obligation under the IDEA to
provi de every student with a free appropriate public education.
For a student with a disability, when an IEP fails to confer sone
(i.e. nore than de mnims) educational benefit, that student
has been deprived of the appropriate educati on guaranteed by

IDEA. MC. _and G C. v. Central Reqgional School D strict, 81 F.3d

389, 396 (3d Cir. 1996). A school district that knows or shoul d
know that a child has an inappropriate IEP or is not receiving
nore than a de mnims educational benefit nust correct the

situation and if it fails to do so, a disabled child is entitled
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to conpensatory education for a period equal to the period of
deprivation, but excluding the time reasonably required for the
school district to rectify the problem [1d., at 397. A disabled
student’s right to conpensatory education therefore accrues when
t he school knows or should know that the student is receiving an
I nappropriate education. R dgewood, 172 F.3d at 250; Daniel S.

v. Newtown, 2007 U.S. Dist. LEXIS at *15.

At bar, there was testinony fromthe supervisor of the
Internmediate Unit and copies of time sheets fromthe various U
service providers which denonstrate that, subsequent to Travis’
commencenent of his education at New Hope- Sol ebury El enentary,
the School District provided himw th many nore hours of ABA/ VB
and OT than were called for inthe interimIEP. W thus discern
no error in the findings of the Hearing O ficer and the Appeal
Panel that Travis has already received any and all conpensatory
education to which he would otherw se be entitled for that period
bet ween early Septenber and | ate October 2005 before the interim
| EP was i npl enent ed.

2. Plaintiffs’ dains Under §1983, 8504 of the
Rehabi litation Act and the Anericans with D sabilities Act

In addition to seeking the reversal of the Appeal Panel’s
decision to uphold the findings of fact and | egal concl usions of
the Hearing Oficer, the plaintiffs al so advance cl ains for
conpensatory and punitive danmages under 81983 for the defendants’

purported denial of Travis’ rights to a FAPE and to reasonabl e
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accommodat i ons under the ADA and Section 504 of the
Rehabilitation Act, and for retaliating against themfor
exercising their rights under the I DEA. Defendants now argue and
it appears that the plaintiffs do not dispute’ that such clains
are no | onger cognizable. W agree.

In AW v. Jersey City Public Schools, 486 F.3d 791 (3d Cr.

2007), the U S. Court of Appeals for the Third Crcuit had

occasion to re-visit its earlier decision in WB. v. Mutula, 67

F.3d 484 (3d Gr. 1995) that an action could be nmaintained

agai nst school officials under 81983 for violations of the | DEA
and 8504 of the Rehabilitation Act. In that case, the Third
Circuit decided to abrogate those portions of Matula in which it
hel d that such actions could be maintai ned under 81983.
Specifically, the Court reasoned, thanks to gui dance provi ded by

the Supreme Court’s decision in Gty of Rancho Pal os Verdes v.

Abrans, 544 U.S. 113, 125 S. Ct. 1453, 161 L.Ed.2d 316 (2005),

t hat because the | DEA and 8504 both create express, private neans
of redress, a 81983 action is not available to renedy viol ations

of the rights created by those statutes. A W, 486 F.3d at 802,

806. See Also, Enright v. Springfield School District, Cv. A

No. 04-1653, 2007 U. S. Dist. LEXIS 95006 at *13-*14, n.2 (E. D
Pa. Dec. 27, 2007).

It has been said that an ADA claimis “the anal ogue” of a

" The plaintiffs’ brief is silent on this issue.
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Section 504 claimbecause the ADA “extends the nondiscrimnation
rule of Section 504 to services provided by any ‘public entity’
(without regard to whether the entity is a recipient of federal
funds” and because the ADA explicitly provides that “the
remedi es, procedures and rights under Title Il of the ADA are the
sanme as those under 8504 and that the ADA is not to be construed
to provide a |l esser standard than the standards applied under

8504." Chanbers v. School District of Philadelphia, CGv. A No.

05- 2535, 2007 U.S. Dist. LEXIS 88003 at *16-*17, n/4 (E. D. Pa.

Nov. 30, 2007), quoting Jereny H v. Munt Lebanon School

District, 95 F.3d 272, 279 (3d Cr. 1996) and Kevin M v. Bristol

Township School District, Cv. A No. 00-6030, 2002 U S. Dist.

LEXI S 22509 at *9 (E.D. Pa. Jan. 16, 2002). For these reasons,
Courts have treated the two clains as anal ogous and we
consequently now find that the plaintiffs cannot nmaintain their
cl ai rs agai nst these defendants for conpensatory and punitive
damages under any of the foregoing statutes. See, id.; CJ. G V.

Scranton School District, No. 3:07-1314, 2007 U.S. Dist. LEXI S

88719 (M D. Pa. Dec. 3, 2007)(dismssing plaintiffs’ clainms for
conpensatory and punitive danages under | DEA, 81983, Section 504
and ADA).

For all of the above-stated reasons, the defendants’ notion
for disposition on the admnistrative record and for summary

judgnment shall be granted while the plaintiffs’ notion for
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summary judgnent or for judgnent on the adm nistrative record

shal | be denied pursuant to the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRAVIS G, achild with a : ClVIL ACTION
di sability, by his Parents,

JOSEPH G and STELLA G, and

JOSEPH G. and STELLA G on :

t heir own behal f : NO. 06-CV-5134

VS.

THE NEW HOPE- SCLEBURY SCHOCL
DI STRI CT, BARBARA BURKE
STEVENSQN, i ndividually and
in her official capacity as
Superintendent of the NEM/Fbpe
Sol ebury School District,

DR DEMARI S FOOTE,

i ndividually and in her
official capacity as Director
of Pupil Services, KENNETH M
SILVER, individually and in
his official capacity as
Principal of the New Hope-
Sol ebury El enentary School

ORDER

AND NOW this 13t h day of March, 2008, upon

consi deration of the Cross-Mtions of the Parties for Summary
Judgnent or for Judgnment on the Admi nistrative Record (Docket
Nos. 15 and 16) and for the reasons articulated in the preceding
Menor andum Opinion, it is hereby ORDERED t hat the Defendants’
Motion is GRANTED, the Plaintiffs’ Mtion is DEN ED and Judgnent
is entered in favor of the Defendants as a matter of |aw on the
adm nistrative record and against the Plaintiffs in no anount.
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BY THE COURT:

s/ J.

Curtis Joyner

J. CURTI S JOYNER,



